e ents o
*on Proposed Rulcs
paration,
1 ﬂdfPromulga
ns" ;40 C.F.

: =¥ ;

nyzprcsented on ‘behalf of API at the public he
ber 18, 1979 in San Francisco; Californma by
ScoLt, Directpr of the rnv1ronmental

, cy.! posal,is
18, 1977, de0151on of ‘the Unite ~States Cot \ppeals .
L he case of Alabama Powex
“ That decision ‘held that several. ‘provisgion
egu]ations ‘exceed: EPA's authority;under th
‘saveral'of Lhe‘Agency & propos "










n 7chall;ngnd LhaL lnterpretatlon in Alabama Power, ar
71 at th8 central- con51derat;on for PSD applicatlon .should -be a

qulpment 1ncorporated 1nto the de91gn of the , '=f_f7%
i1l funcLlon to control emissmons ln the manner reasonu',r"

A j 'the Court remand Lhe regulatlons on thls
'ate revismon by the Agency.;‘;a- :

EPA now oropoqes to deflne "potentlal to emit" ln terms of ‘the
s "capability at maximum design capacity +o emit a: pollutant
: ho application 6f air poJlutLor control equipment.” To}
ﬁ ‘§ 51, 24(b)(3), 52.21(0) (3). This underscored change is c
En iCourt s docmsmor and, ao such, ls supported by API

S BPA proposes ‘a furthex change in its definitlon of "potentl
t", however, that is inconsistent with the Clean Air Act and
' b API. ‘The - June 18, 1978, regulations prov1de that i
g po entlal to emlt- ',,, S SR

Annual potent’al shal] be basad on Lhe maximum annual Pated»;r.;
apacity of ‘the source, unless the source .is subject to en~
orceable oermlL conditions Which Limit the annual ROUrS. of;f-

: SrALLOn,. Enforceable permit conditions on the type or:

,amount.of}materlals oombusted or processed ‘may be. uspd'fn




. : B :l . p
: f?languaoe EPA now. proposes to delete From: ‘the regulations
7 not ralsed bv any ef the partlc ln the litmgatlon., The

lenfcontroliequ1pment Lhat would be 1nstdlled For the Couxrt to. haverr
gone beyond that .issue to set: aside never-litigated, never-briefed prov
ions of the regulatlons would have been unpreCedented and there is no
' rwlnlon for the assumptlon tl ,t the Co rt has done’ o,

PA suggests that. tne Court "plainly" contemplate ;continuou'
maximum operation, ‘citing the Court's reference to "full. design cap
Ltv.";;Alabama Power, . 13- ERC ‘at 1228.. This reference cannot have the
eaning EPA ‘assigns to it, however;: as the design capacity of most sourc
never contemplates’ continuous: operations 24 hours 'a day, 365 days a- yea
“petroleum storage and transfer facllity, for example, simply cannot
perate with continuous leading and dlschaxclng of products, and it wou
rank ' 5or the regulatlons to presume Lhat it does.j?s"

,,ver, the Court emphasnzed that "the purpose of Congress wa
: qulrt ‘a permit before major amounts of emissions were released."
3. ERC at 1278. This follows from a number of references in the ley
ative history to the definitional sections of ‘the Clean Air Act. T
L 77 Senate Report, ‘for example, emphasized that the PSD" provislons would
1y to “"sources which will have significant total national emlssions
lssions which may result’ An significant local problems."  Sen. Rep.
95=127, 95th Cong., Ist Sess, 977 (1977) (emphasis added). Similarly,
he 1977 ‘House Report reflects an understanding of "design capacity" in
“terms: of actual expected emissions, the report noting that "stationary
sources emittlng ‘less than 100 tons per year would not be subject t
.State permit. provi31ons."j Rep. No ., 95= 294, 95th - Cong. 2d - Sess.
: emphasis added) As these statements make clear, Congress' co -
urce,:




Y : san
Alabama Power '<1n response Lo the argument by counsel for DPA a
ongress lntonded the measure for PSD appllcabrlity to be the maximum.

missions a ¢ ource is capable Qa wrthout?pollutlon controls, Judge
teds AL Sl

my elf don’ t see- thefloglc of makir aqulatlon;of TR
ets the permit ‘on the basis of an operation which = -
t-legally permrtted, fhaL the caleulation of who =~ .
ets the permit it geems to me should be on: the standard,
ihe basrs on which. the facrllty -can leqally operate. the - -
axlmum ‘it can- legallv oporate.‘ And that ;srwhereuLho jiolg;
line Js drawn. : s 2 R SRR

A abama'Power Co ,'et'al . Costle, Transcrlpt of Oral Argument, p 224

udge Wilkey then contrasted Ris understandrng of how "potentlal to. emlt“,

~should: be calculated ‘with his undorstandlng of EPA’s posrtlon, saying to
unsel for the Government.a : , S ,

he new plant. you want to Lalculate lt on- Lhe basls
f a standdrd on which it is never going to be: allowed . :
o'operatefgthat is, without controls, instead of oaluﬁfi=,;g*;;~'
latlng ‘it onthe basrs of how it will actually operate,v;‘;‘
rch ls with controls. S , '

at s correct, and to a: large extent,rlt 1s',177¢'j
r:possible ‘that Congress- antlclpated that many: sources il o
might operate at -a lower let L of emrssmon conLrol N

ﬂCfngress




'fthn . oy ;'”, , 25 for calcu ating -
"WJJULf ki Lons™ b 4 1ng' ources. ~Under -
(v (), thi o ' ing modifi=-

noL ar hlghcr pote :
on Lhe source s

1 CadelLV
'oar period, -
of oyolat—
lon t:on sredit
cration for the one=

: 'dkhhﬂl
~roeund h{;oLWuL‘

':would not Jroduce Lnough
undmr EPA i proposal.
on:
Quld—bp




B v, we belleve that +ho 1anguage in the Act
that deals with potentmal ‘emigsions must be lntcrproted P
, Lo mean the maxlmum emxssmons that a source w111 be aLlowed

L ;fesouvoes on evaluation of sources that will have little Lm~ ;H"f
':;5pact on aixr quality, " L o i : B

JL App. 1299 1300 in Alabama Power (mmphdsis added) Ab thms comment

makes clear, a reference to "FUll des sign. capacity“ (as stated by the Court s

is- totally consistent. with the concept of maximum capacity as:allowed un=
er the terms of an operating permlt. For EPA to concern itself with eMia
ion levels bevond the permitted maximum is 1naccurate, pointless and
wasteful of aamlnlstratxve tlme and resources.

: anally, lt should be emphasized Lhat this igsue is of’ more than
: ademlc interest to API and its. members. The plants and facilitles of
- 'APL member companies are frequently subject to permit limitations on emi

.sions :nass. rates,,em;ss;on concentrations, hours of operation and volume

“ ' of throughput.. .Specific examples of such’ limitations were: presentad at oo
.- +the October 1e, 1979 Public Hearing An San Francisco by Mr. Bruce Beyaert o
,on behalf of Chevron U,8.A., Inc, (P.R.T. 33-36; Exhibit, Examples “AyB; C,

~Such limitations are typlcally mmposed ‘on steam generators used by :
il producing companies at drilling sites, and on petroleum storage and
ransfer facilities as a.means to limit daily throughput. = Many -of these °
permit limitations have been approved by EPA itself., If as the result of .
uch restrictions a new: facility will not exceed the 100 tong/250 - tong:
hresholds of Section- 169(1) of the Clean Alr Act, then such a facility
imply will not be a major emitting. facility as contemplated by Cohgres
for PSD control. “Purther, if as the result of ‘such restrictions a new = .
“facility will® exceed the 100 ton/250 ton thresholds of ‘Saction 169 (l) -of
the Clean Air Act, then such a facility ‘should be: regulated only to the
xtent that it will actually emit and not be subject to additional con-
rol requirements on” the basis of its hypothetical emissions... The hypo
hetical emissions of the source in the absence of such permit restric-
ions or in the absence of practical considerations that preclude contin
ous year-round operatlons are totally irrelevant to the actual emission
and source requlrements Whlch Congress and the Court had in mind.:







e auQWn t"
2 Prankly
1arrow as it is,

‘be that"
rﬂgulato ,
! thln deSLgnaL@d onaLtainment
ements is not inconsistent with the
f d=51cnatlon: ara Lhe antuuudevL;

g ) U\egulatorv gap created by
m;rmlts abnlmuatlon'of 28D~ gnonattalnment areab
ouL prevents s apDLicatlon to
tne areas: of COncarn coula alwajs

',_na; absolute,
rosal if Pha,Dt;'

Qns are wholl“
arbitrary




‘designated nonattain"'
Lainment ) 13

nat,ves, the second;comports w1th API_s«basmc
107{d)ad631gnatlons are not mere guldellnesr t:
—and ‘determinant for regulation. Whether a ‘source :is subj
nonattainment. regulatlons depends on: the desmgnation of t
which it is located; to the ext:nt a gource in . a- designé
i , unclassiflable area == and therefore subject to PSD ==
“would cause or contributé to violations of a NAAQS -in any other AQCR
51165(a)(3)(B)yclnarly applies. But, recognizing this, it does not
“ollo that any addltlonal nonattainment requirement 13 ng

: : yls proposed elimi,atmon
6 Tule for e tlmatlng the  aiy quallty 1mpact ©of VOC- sourc
’Warahalﬁ 1979 wrltten comments filed in connection with teh
ing- Ly as dld many others,‘challenged the techn -

“for. Such a rulu




“Agency {7,,
erpretatmve Rulin,; 4

n flied in connectlon wilth” Lho Agency 5 cloeely related
guTatlons of July 2,°1979 (44 red, Reg. 38471), APL is of the
llO(a)(Z)(I) coneLxucLion ban As: not sel
ai LR o

4 , , {,chere

@xists . an appxoved Sl?, or: promulgated EPA substlLute, which prov1des
oxr. such .a ban. -~ The requlrements of Part D are indeed a necessary con:

: SIP approval, But failure to submit a sir which meets the

q N
.gnstead, only if a sLaLe refuses to enfoxce an aporoved SIP or after EPA
'romulgates ltS own substltute plan, does the constructlon ban com i 3

,n any eVent, there 1s no ba31s in the Clean Alr AcL for EPA'

if the emigsions from such facillty will cause or contrl_“;'
bute to: concentrations of: any air’ pollutant for which a

national amblent alr quallty standard is exceeded in such
,  area.... S W Ja T : : ,&
ource sxmply w1ll noL cause or contr:bute to an amblent standard
violation if its emissions weuld be offset. The statute thus clearly
ontemplates the crediting of offsets. to such-a source; the construc-r},,
ion ban ‘can only apply to those sources unable to offset the;r emls~,s“
ions.with sufflcaent emlssion reductmons.=”"-~ Y e

5Further, the allowance of offset credlts in this context makes
practical sense.  If a new source that would be replacing an ol
“dirty source cannot be built because no offsets can be credited to it,
e replacement of the old with the new will not take place. -This would
truly unfortunate, particularly if the replacement would have re
n a net decrease in emissions. Such an obstacle to such replacem nts
uld never have been 1ntended by Congress, and it should not b




wirequlrements do not app]y.f 13 ERL

he ' her;zccognihud thaL ‘the signmfmcance of the bubble’
fand the emtent of Ltﬁ appllcaLLon 1n a- glven case woulé be largel

?f??ss 51 z4(1:>(4) and (5), 51, 2,1(1:)'1 4) and (5), of’the propose
ragula#lons EPA proposes tc define "source" in two different ways.‘ For-
purposes ‘of the PSD requirements, EPA proposas that "source" means any.

-grouping of- atructures, buildings, facilities or installations "which’ ~'-'f

are located on one or more contiguous or adjacent properties which are "
owned ‘or operated by the same oersons.ﬁ -EPA ‘explains at page 51931 that;,j'
this definition applies the PSD requirements "to the largest industrial-
grouping that, as a- practlcal matter, industry and the xeviewmng author
tles can rbascnably deal w1th as a single unlt.".';- ; ST

For purposes of the nonattaznment rules,ron the other hand, EPA ,f?
,proposeb at ‘payge 51932 to define "source" both: as an entire plant and r. u
.as a separate piece of process equipment. “Under ‘this proposal, & Source

will be subject to both & big bubble and a little bubble, requiring. not: e
only that there be nc net emission increases from the plant, but also ' . |
that there be offsetting emission reductmons w1th1n the lnleldual piece “i
‘of & t,belng.i stalled or: modlfled. i o R e

The Court in. Alabama Power cautioned that in: deflnlng "source"
der the various provisions of the Clean Air:‘Act, "the definitions- (o
applicable- to each set 'of provisions nust be reasonably. appropriate for,;J'
the purposes of those sections.". 13 ERC at 1229 n. 13.; In the context
© the nonattainment provisions, API' submits that small, individualized,*
ubbles for each: ‘piece of process equipment are not approgriate for the.
purpose - of the no' ttalnment rulesr~ compllance w:th amb ent alr qualltyj




ustlj with the . )
( rading of production capacmty, and encourago'applicatlo
of?mmproved controls to obLaln oifsets ;;Pe;mlttlng plant=-:

*‘lrtechnology w;llrbc substantlallj reduce 7 |
at the piece of equipment itself may be 1mpossmble and ‘the cost and ‘time
‘with a:full-scale nhew sourceé review as.a ‘precondition for a
ay- not: ‘be worth-the ‘@ffort. The. 1t -would: be no upgrading,
z 'ltles and .ho- appl'catlon of 1mproved; ontrol techniq'

plantwwide offsets can and often do result ‘in net raduc-

{ The - overridlng con51deratlon should be, whather the
ssion changes at the plant 'increase: environmental damage.f,If
“then the modification (with the. improved production capacity. ' -

nd ontrol technology. it brings) should be- allowed, whether the offseats
esult from the modified equipment ltself or from elsewhere in the plan
: s, where plant-wide offsets produce a net reduction in. emis
,e;plant, +the purpose of the nonattainment provisions is.
' 1tlon or mploylng any bubbl )




Ap | : -
- The Agenuy propobes Lo ' n by
for Lhu Aix Quallty Control Region (AQCR) in -

., not for areas of

he AQCR or the st&te unaffected by the permit . appl:cant. ‘Such a rule:

ould be compatlble w1th the: Clear Alr Aut and would facxlitate a. permlt
‘ stpro~,.

I
not "baselnne da*e" 5 l69(4) of the Act provmdes that "base~'
ine concentra ion" means., Ll : L 7 . S e

,.with respecL to a nollutant, the amblent concentration
levels which-exist at the time of the Eirst application -
for a permit in an‘area subject to this part, based.on air .
quality data aveilable in the. EnVLronmental Protection: '
Agency ox. a. State air pollution control agency and on such
monltoring dat as the permit'applacant is required to sub- :
mlt.— (emphas;s add’d) o e T ,,,,u

he'underscored language indlcates, the focus oE tne definition is on
nbient concentration of .the clean air areas in which the source will be
located, nothing more. “The statutory language provmdes no basis for key«<'.

d +the baseline concentration to AQCR boundaries, state line- bcundarles, o

or any geographmc ‘boundary other than the partlcular clean air area
e source a fects.,:;},. B R I : S Dl

Moreover, t,simp]y ‘doas’ rot LOlle, as- EPA suggests, Lhat
shment of a unlform baseline data. throughout al] clean air ar




As=Congress and EPA both recognlze no. legltlmate purposa would be serv
Yy requiring. the source to undertake’ costly. monltorlng and modelan“
yond :area of impaco, and nothng,ln Lhe Clean Al

] , £ in 1985 (5 years later) Source'B appliesrfﬁ
”Lhe ‘same AQCR that is not: impacted by Source A. - ,

requlred to monltor and model w;th respect to JLs projected area
fi:

£ EPA's’ proposal was. in: effect, however, the basellne for all
air areas in the AQCR, including the area where Source B ‘axpect

o;locato,_would have been @stablished by Source A back in 1980, - As: such,

UL C would be required to ‘do what may. be a practlcal 1mpossmbxllty, 5
and will certainly be. very inaccurate, to. step back in time B years and:
econstxuct the ambient concentrations of air pollution that existed. in
ourcefa s impact area in 1980, Source A's 1980 monitoring data would b

- lp to Source B, as that data would ‘have related only to the area

£ the AQCR' slgnlficantly impacted by ‘Source A. In the absence of com= -
rehensive EpPA-or state monitoring data. Source B would simply be unable
o determine for its area of impact the baseline- concentration as of the‘
arll baseline date as. fixed by Source A.' O e :

‘The: severlty of thls problem woqu depend upon the nature and

xtént of growth that occurs' in the AQCR between 1980 and 1985, The
ternatives could be: (1) fast, positive gqrowth, as in the case of a new-
uburb OF @ Fast- -growing metrcpolouun area, with new |
?hlghways and supporting small industry; (i) slow
positive growth, as in the case of an existing suburb already establishe

n 1980, adjacont to a. metropolltan area;. and (111) negative growth,
. he.case of ' L B




The problem would be aggravatcd, of course; to ;he:ekﬁeht:So
Y 'from Souxce A ¥ nntry, notrby

*fEstimatﬂng the 1980 basellne in case (i), where slow, posmtlve

g oth ‘has been experienced, might be easier, but considerable difficul
es would be’ encountered-even under the: simplest of assumptions. Even

l,only 3 minor sources have been constructed in the area in the 5 year
; 8Source B still hasg the problem of identifying those sources,
'determlnlng their dates of construction, and estlmating ‘their relative -
contributions to present ambient levels. Assuiming that these facts coul'.j;
3 ‘determined, Source B would then have o work back from: ‘1985 ‘concentxa o
‘tion levels, subtracting out minor sourszes that have. been ‘constructed
8ince 1980, in an. attempt to- ‘estimate concentration levels that existed

_.in the area in 1980. ' Such an esitmate, even with the best computer . assis-
~tance, is likely to be but a rough approximation. - ‘This chore is made
all the more- d;fficult by. the fact that any such other minor sources: Adn o

“area will be. exemot Erom PSD. and may ‘be- virtually impossible to loc
7 ate and ldentify Sy : S, . ,

5 Case (111), where negatlve growth has been ewperienced, WOuld preufl
,;sent the ‘same problems ‘in reverse. Source B would begin by measuring -
lamblent .concentrations in its antlclpated area of impact in 1985, and

- add to that concentration estimated emissions from sources (both- major

‘f;ana minoyr) which would have ceased impacting ‘on the area since the 1980

“baseline date .set by Source A., Even if this could be: done,  the result .

‘would be a baseline concentration higher than 1985 ambient levels, and:
~conceivably highexr than ambient leVels that will exist after Source B is

Ei,operatlvea The excess baseline,’ together with the allowable PSD incre=

. ment on top of that baseline, could afford substantial industrial growth?;f”
V;n the area. That Congress dld not intend such a loophole is obvmous._;;r*f

"-, y concfasc, a syscem whicn eScaollsh' baseline COncentracions'.” o
only in accordance with & source's significant area of impact’ would be '
simple, accurate and straight-forward to admlnlster. “An applicant [
would monitor and model its antlclpated area of impact; 1f that area has,'
previously been impacted by a FSD source, the baseline concentration for
that area will have been" determined by the monitoring data presented by '
the' earlier source at the time of its PSD" permit. application. If only
a portion of the ‘second source's impact area has been impacted by an - -
earlieyr PSD. source, ‘then only that portion would be subject to the bas
line concentration established by the earlier source; the remainder. of

e xea would heve a baseline concentratlon as. measured and establish




the. & 80 b !
nt of the reguldtmons would slmply be contrary to the statutor'
[ i al problems ‘outlined




. conducted on an expedited basis and the
“partiof supplemental:API'submlSSlon on




UL l'l‘.[\/

pr;dom:v
hat H '

electlve, Lndustrz-b
CEPA- bOSLS,SJmQ]v
' qhauytlvc emla,lnnb from any:
: llabed ~',y,-  ' f“om any.
' : 'ﬁfAcL are to De: counted in the
' 4 Fﬁa.,Reg. 31931, 51948,,

c*lr;natlng ana¢v51= mv,hne ag1 01 of th pcculJaL chalacterlstlcs and o
lems ussoc1ated With fugitive emissions as they vary from one source -
gory toLanother. ; required for F‘ugtt.iw= ‘emissions “ulemaking,

“than for any otier subject of. admlnlstratlve rulemaking,. is a.
lOOA at’ tne—sallrnu problems" and- ﬂasonuo dec;slon makine., Gl s
Boston Teleévision Zorp. v, FCC, 444 851 (D.C. Clr. ~1970) .
ronospgﬂﬂporoau"to “ua'tive nmlaaions lS—, o rxom he "hard
anaL"sls;requ1"~ﬂ. e I , T

VHL9 1 of. ﬁa Pr«aamb].fa thu hqmncw Ltemnts o justlﬁv ltS
toat comullanCL'WLLn \labama,"ower bv suqm@stlng that "it

l%s‘Dﬂs of
vl wibh




fof vnlatl' e organi
mr'an, _‘wwever,










(b)" enission Off Ct’baééllne
'g double standard on . allowable cmxssxona ‘again emerges. .
smons reduct1ons ‘required undexr an: ‘SIP do-not qualify for bredit

-

the enqv should ‘not presume for purposes: of

,emlssionrreductl

at
Linq efforts under ‘the
B apmears Lhat th;ve -
lay ‘an early’ clalm to a
. ncrement. upon alterinq ‘the proposal and tighte
lach woqu tnan be used to. offsct fuLure exwansion withs

o recognize tnis and m
i+o deueiuc on;the appllcant's part







SCHNOLOGY:

d § 111 (J);sources~qndeL,PSD would Lend to: dlscourage
he d velopment of'newer ore: effout:ve:control ‘technolo

) §rees}and endorses,a:ffﬂ
Si)to deflne as BACT for-a sourxce that has re-

j)-waiver the innovative: technologv that source is in-
to permit- the source to model: Lts projected emissions

, nnovatlve technology w111 bhe . stalled. and'operative at

Lme . the planL ‘is- completed-rand (iii) to exten

y.not be eligible for § 1l. (3)—waivers (be=

se‘they*are ‘not’ subjectvto ‘N8PS). but which EPA determines (with the :
£ the Governors ‘the affected states);are in faot lnstallin
echnologlesw I g S 5 : '

for spec1al incentlves to lndustry to explore lnnovatxve
; r:controllnng pollution was emphasxzed in the Congressional
debates of: the Clean Air Act Amendments., Senator;Benson for example,
. ' 976 debates- L e A

: rlngzthe 1970 actf,the Congress established a S
mechanlsm for pollution abatement with both firm .~
eadlines and stringent: emisgion limitations. ‘Both
: needed  to ‘accomplish the emissions reductions - S
which hav lready ‘been achieved. .- They have, ‘moreover, -
"ncouraged,lndustrv to undertake a major research. ef=
ort to evelop more effectlve and less costly techno-f

Y ; L however’: w ' SRR

progress is not always smooth, uninterrupted or withe &5
ut- setbeck. Prom;s;ng leads ofLen have had to'be . oo
i i ; ' Thls ;LS thei'" 4




'teghnology "Could potentlally hava
7 he unfartunate nffcct of locklng‘mn exnst1ng technology and: stmfllng

lopment of W i, V : "95 294, 95th

ngfsourceg,mnstalllng lnnovative technology and from the dlrective
n . the PSD . provisions of the Act (§ 169(3)) that the. permitting duthor i
Yy, in determining BACT' for a source, should- consxder "avallable- methods
and- techn;que lncludlng fuel cleanlng or txeatment or: innov o
ti

elief to new sourdes: mnstalllng inno-
technology'wnuld creato an- anomaly Congress clearly did not in-
‘ , er than encouraging new sources to develop and install

innovatsve and more effective means of emission: control, the Act would;

in fact discourage such innovation through the fear of a PSD violation
PA's proposal with regard to innovative technologles ‘would avoid this. .-
nomalv dnoar manner . totally consistent with. Congress' will. . That the' .

' : :cr such a proposal :s now cleax.Jﬂjjw e

W_r of an admlnastratlve agency to adminlster a -

C g.,531onally created . . . .program necessarlly rew . .

',quires ‘the: £ormulation of pollcy gnd the making of rules
to flll any- gap left 'mmpllcitly or expllc&tly, by Cong— *‘

7 231 (1974) Accord. Cltizens to Save :
; wUnlLed States Environmental. Protection Agency,;. L2
=L979)- (c1ting EPA's general rule - making authority
: etClean Alr Act fzeconCLle seemlnglyrconflic




s previously noted, APL" has'author zed’
_“ne uroposed de minimls lev

: : 4na monitoring techni~
is wor} w111 oe_a Dart or,kP s’sdppLgmgntal

”4(n)(7) of the oroooqed:reuulatlons, th \qency pro~
iscretionary basis, but e
' '“1rer1neries,,po er. =







'me ~of a E' riori AQCR 8 b,divis{ox ing’ Whl(‘h ‘reasonably reflects: i
£ Pr ,ected area vality: ;mpact associated w:.’f ha proposed _sourc




essavv and. causeb,
;h.'ai‘f ing. 'ohl,y




'apply to lt undpr the reviséd rﬂgulatlons,_,;
: createdrFor all sources undnr the

in “osponse to the Court ‘s holdxna ﬂat pomtlons of the
1979 requlatlons were beyond the ,chncy s authority gur'
s ’ . As the result of the EPA's deFinltlon of
potentlal to emlt or example; the Court held that 1978
eauLaLions covcre ‘mora sources than Congress had ‘intended,. 5
ey ,;uuesfions ‘the’ 1poropr1ateness of DlaCLng
+the source to applv for: ‘rescission of its permlt
that applicant to demonstrate that it is. not -
If Congress never inLended such a scurce to. be ,
then that source. should
-whatsoaver;
.SDipermlt should be rnsc1nded bv operatlon of law
: ? reaulation

jee , is,tne propos 1t 'i‘ tne so r 
o rasc1nd the permlt wltnvn 90: days, the permit:
















'er ihsuo B-1 bhelow, -
should noL,an,',,

; s antary on "
: TProtection Agency! s Interlm'cuidellne on: Anr Quality
e ode]ing,' ; an Petroleum Tnstltute, January 31,

August 24, 1976{ i




; trategies_'

jMornover, C :
g th -downstream impact of
,dlstant sources within the

ionate reductlon f¢
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gu
,Wowned or operated ‘by. the app
o} ntrolled by, or under common
j)" wxll:acquire -8 clearer meaning onl
' o The problem 1liaes. not with
, companion terms "owned" and,
peci ;;n a varjety.of contexts ‘are th
‘subject: of extensive and con+ nuing litigation.~ The: 1ssue of
il ontrol" for - example, ar;sea';

: uld.be gu1ded
.?AirrAcL pol\ctes. n
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R g4 is de in a. man)
§51.21:(b) (6) and §51. 24(b) (6). of the Agency 8 finha
SsD regulations;‘ The PSD regulatlons,‘ i ]




Lewing: duthor
~Lypc to “anoth r'whcrc such Lochnoldg
‘ Tt is API's view that’ Lhc'Aqenﬁy by permlttln'
techno]ogy trans, ”1as clearl 7oxceed@d 4 :
undey’ th Clean A’ ; o

, , e _chnology ¥ anafcr'would Jbe: whol]y
1appro r1ate.~ Por example, onc,lnatance where: “hasg ackncw]edg d
hat Lechnol’ Yy cannot be readily transferred is the: control of
rga 'tssxons created by loading tankers and barges:
rganic: vapor emissions control Luchnology'Ls well demonstrate Sallan
for gasoline bulk terminals and bulk plants, - However, this tech~"
logy cannot be extended- safcly to ships and barges, EPA racognizes
is and ‘has contracted with MRI-to test a vapox control ‘system-on .
a barge loadlng installation.: The U.S. Coast Guard is: suff101ontly :
concerned with this technology transfexr that they contracted with
*- . the Jet Propulsion Laboratory to do extens;ve work on £lame: and
i“detonat:on propagat‘ and ar est'mn vapor conLrol systems.,,

' ,Lhe problcms of conLrol technology e
Lransier would be for scrubblng sulfur oxides from comhbustion’ sLack
‘Phis Lechno]ogy is bheing. employod in many electric power -
owever, it cannot be readily Lransferrad to petroleum
reflneryzfurnaces or Lo mallne vossel boilcrs.ir -

”rﬁfﬁ OffseL CrediL and quthned SIP Rﬂquxremmnt"';fé]-{

L,44 FR 3274-3273 thc, reamble ;Lhc Rullng states Lhe S
Agency's ‘position that offset credits will not be allowed for =
tightening SIP .requirements down to federal- new -source performance
standards or natlonal emi351on standaxds for ha ardous air pollutan

—API ig of the vxew that thc Aga cy B pOBltan on’ this mat

ust plain wrong, based as it is on a ttrained reading of . -
§129:(a) (1) of the Clean Air Act Amendments of- 2977, That'sectidn
vstatasrcleavly and unequlvocally that the original 1976 Bmlssion

et-Ruling "shall: .apply except that the: ‘haselina to: be use

ermination of appropriate emission offsets under ‘s
1 be the appllcable 1mpl@mentation plan of: th
stime of lecatl n for a permit. o
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lmp]emcntatlonrplanq to 1cvels whlch migh
1 hlevablcfundur Podcral NSPS or"NLSHAPS_ar

' f fch ,5menL dosiqned o,decrease air"'
;'L wmll be very difficult to determine: how
'lOnb Lo an, GmlSSLUH reduction to be used as:
nilllustratcs why Congrcss chose  ;,

I ' “6nffor'fejéCE1ng,sﬁéﬁi&ﬁfNSPS/NESHAﬁ
becauso of its countﬂrproductave ai; Qllutlon control :

ISPS. ‘and - NESHAPS have not been -promul ,
pol]utants. On]/ ‘the. souJ'gs and pollutants greatest~'"

, Yet, rmduc--J*”'

e he : and thercfcre, be Lhe least pre-l
*ferrcd by new sources., Thss seems to he. pr 01sely tho opposmte x
which. the DPA wquld w15h to encourage, '

ces 1n proportmon to the amount 5,5“”

At,Lhc same. time, ex1st1ng sources
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L the very act of claSSlleng reJatmvelyiJarge geographlcal :
aas lS bound Lov1ntroduce .some’ anomallcs, especially the. edge
% . But recognltaon of the rough=he: !
’ongre951onal scheme Serves. as no - basms for- the Agency t
own'amcndmcnt ”fft e CJcan

offset Rﬁllng apply to aLtalnmént areas ccmplements iés attempf
to have +the fina) PSD" regulatlons apply +o nonattainment areas.
s issue is already the subject of litigation now before. the

ourt of Appeals for the Digtrict of Columbia Circuit and we e

1d direct ‘the Agency s attentlon ta Lhe Brief for Industry Peti;g—

Secondary EmlsSLOnsfjx'ﬁ Ll

11 of thc Rullng "secondary emissions" are definedfi




'ement, oxxstlng souvces
Thls resu]t runs cou t

'Sec Ray v.rArco, 98 8.Ct.

¥ many. peira eum 1ndust1y,sourcee, Lhe prmncxpal off 31te

SUppor facility is a power. pléant which, like ships and trains, =
ofte ave dlfferent owners and, 1n ‘any event, are already subject:
: Th r'lnclu51on, therefore

.C of the Rulang the,Agoncy takes ‘the- posmtlon that £l

, ong from: incremental modifications granted a permit aftetr

camber 21;:1976, which independently do- not but cumulatively

the 50 tons: pex:year/1000 pounds per day/or 100. pounds -
our level are subject 0. the Ruling. The only. quallficatmon s
is that before LAER may be imposed on the- increments, the reviewing
authority "must consider the stage of construction of such incremen
and: tne ubil*Ly of'the sourc;ﬂn_ nsta}l/add tlonal con*ro] equip~‘

g stage of consfruct on" proviso is helpful,
of- applylng LAER to individual incremental modifications
o0 be reexamined in  light .of Lhe ultimate disposgition of the:
,efconcept" as appljed;to mntra source offsets. S IE lncrementa




ion of av vailable offsets would not only be mdre'manag"ble, but
“comport with the language of the Clean Air Act which at §173.(1)(A)

1sfexpressly ‘directed: at "em1551ons flom ex:stlng sources allowed
the applicable L







Novenbey 18, the.end,

hearing bILl ba'left vpen,










"-‘:‘." N

a,i'stmq t:he pacifw que.;tmns anc‘l is $uas that mus%: be.-

3 = '.l.

'sa tha’c an accuram quaﬂt:.fwatwn iuiﬁe c'an he

Vj'es,iminaha th& fugitiwm dust axemphian emd Lm s.in:\bly t'includ'

‘,,1

.-.v-







° \‘-.’r

ﬂragulat, ons 'wa ara ﬂ&sws»inq Loﬂay Hro; uven moxe
) ..' -‘-. RO )

han.t}wse % &aaj in 0x:lst:an¢a So wa uma EW&. mus\:':

[

o) ciaxizy emd xs.impluv the i:lnal rtcxulatimw :-m wa c:m qet. nn i




